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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Parte  271, 275  and  277 

(Amendment  No.  169] 

Food  Stamp  Program— Sanction/ 
Incentive  Systems 

agency:  Food  and  Nutrition  Service, 
USDA. 

action:  Proposed  rule. 

summary:  This  proposed  rulemaking 
addresses  implementation  of  Sections 
125  and  126  of  Pub.  L  95-249  which 
modified  Section  16(c)  of  the  Food 
Stamp  Act  of  1977  and  added  a  new 
Section  16(g).  These  sections  establish 
systems  for  determining  (1)  whether  a 
State  is  eligible  for  enhanced 
administrative  funding  and  (2)  whether 
a  State  is  liable  to  the  Federal 
Government  for  the  dollar  value 
equivalent  of  a  portion  of  its  issuance. 
Both  determinations  are  based  upon 
States'  quality  control  (QC)  error  rates. 
This  rulemaking  includes  proposed 
amendments  to  7  CFR  Paii  271  to 
incorporate  the  necessary  definitions 
and  Parts  275  and  277  to  establish  the 
rules  for  determining  each  State’s  status 
relative  to  enhanced  funding  or 
sanctions  based  upon  QC  error  rates. 
COMMENT  period:  Comments  must  be 
received  by  December  3. 1980  in  order  to 
be  assured  of  consideration. 
address:  Comments  should  be 
submitted  to  Alberta  Frost,  Deputy 
Administrator  for  Family  Nutrition 
Programs,  Food  and  Nutrition  Service, 
USDA,  Washington,  D.C.  (202)  447-8982. 
All  written  comments,  suggestions  or 
objections  will  be  open  to  public 
inspection  at  the  Food  and  Nutrition 
Service,  500  12th  Street,  S.W. 
Washington,  D.C.  20250. 

FDR  FURTHER  INFDRMATIDN  CDNTACT: 
Maurice  C.  Tracy,  Chief,  Performance 
Reporting  System  Branch,  Food  and 
Nutrition  Service,  USDA,  Washington, 
D.C.  (202)  447-4002. 

The  Draft  Impact  Analysis  is 
available  on  request  from  the  above 
named  individual. 

SUPPLEMENTARY  INFDRMATIDN:  This 
proposed  action  has  been  reviewed 
under  USDA  procedures  established  in 
the  Secretary’s  Memorandum  1955  to 
implement  ^ecutive  Order  12044  and 
has  been  classified  as  “significant.” 

Introduction 

The  Food  Stamp  Act  of  1977  (Pub.  L 
95-113, 91  Stat.  958,  September  29, 1977) 
as  amended  by  Pub.  L.  96-249  (94  Stat 
364-365,  May  26, 1960)  requires  the 


establishment  of  a  system  based  upon 
QC  error  rates  that  will  encourage 
States  to  reduce  high  error  rates  and 
maintain  error  rates  as  low  as  possible. 
To  tUs  end.  Pub.  L  96-249  amended  the 
enhanced  administrative  funding 
provisions  of  the  Food  Stamp  Act  of 
1977  to  offer  more  opportunities  for 
States  to  obtain  extra  funding  through 
reducing  error  rates  and  maintaining 
low  error  rates.  Pub.  L  96-249  also 
added  provisions  designed  to  encourage 
lower  error  rates  by  holding  States 
liable  for  a  portion  of  the  food  stamps 
issued  in  error  above  certain  national 
standards.  These  regulations  outline  the 
Department’s  proposed  method  of 
implementing  the  new  provisions  of  the 
Food  Stamp  Act.  While  the  basic 
structures  of  both  the  incentive  and 
sanction  systems  are  established  in  the 
Act,  there  are  some  areas  where  the 
Department  has  discretion.  These  areas 
were  discussed  in  some  detail  in 
meetings  held  in  May,  June  and  July  1980 
with  representatives  from  States  and  the 
American  Public  Welfare  Association. 

At  these  meetings,  the  Department 
described  the  issues,  offered 
alternatives  and  sought  comment 

Some  of  these  comments  were  ^ 
directed  at  the  provisions  of  law  which 
the  Department  has  no  authority  to 
modify.  However,  many  suggestions 
were  made  which  played  a  part  in  the 
development  of  the  proposed  regulations 
discussed  below.  In  edition.  House 
Report  No.  96-788  (96th  Congress,  2nd 
Session,  February  27, 1980)  on  the  Food 
Stamp  Act  Amendments  of  1980  was 
carefully  studied  in  developing  these 
proposed  regulations  because  it 
discusses  extensively  Congressional 
intent  on  the  purpose  and  operation  of 
the  error  reduction  systems. 

Comments 

'This  rulemaking  allows  a  60-day 
comment  period  as  provided  for  under 
Executive  Order  12044  (issued  March  23, 
1978, 43  FR 12661).  All  interested  parties 
are  encouraged  to  comment  on  these 
proposed  rules  with  the  understanding 
that  all  comments  received  within  the 
60-day  period  will  be  carefully 
considered.  Commenters  are  encouraged 
to  examine  the  Food  Stamp  Act  of  1977, 
cited  above:  Public  Law  96-249,  cited 
above:  the  Senate  Conference  Report  on 
S.  1309,  Conference  Report  96-704,  96th 
Congress,  2nd  Session,  May  14, 1980:  the 
House  Report  on  S.  1309,  cited  above: 
the  final  Performance  Reporting  System 
regulations  of  August  3, 1979, 44  FR 
45880  and  March  11, 1980, 45  FR  15884 
and  any  other  related  materials.  As 
mentioned  earlier,  it  is  important  to 
recognize  that  comments  on  a  provision 
of  the  law  itself  cannot  be  considered 


and  that  commenters  should  concentrate 
their  efforts  on  regulatory  issues. 

Implementation 

The  implementation  date  for  the 
sanction  and  enhanced  funding 
provisions  of  the  legislation  is 
established  as  October  1, 1980,  except 
that  the  Food  Stamp  Act  of  1977 
provision  for  receiving  enhanced 
funding  has  been  modified  retroactive  to 
October  1, 1978.  As  a  result  this 
rulemaking  will,  when  issued  in  final 
form,  be  retroactive  to  these  dates. 

The  Act  of  1977  called  for  Federal 
funding  to  match  60  percent  of 
administrative  costs  for  any  State  with 
cumulative  allotment  error  rates  of  less 
than  5  percent.  This  provision  has  been 
amended  by  Section  125  of  Public  Law 
96-249  to  add  the  qualification  that  the 
State  must  also  have  a  rate  of  invalid 
decisions  less  than  a  nationwide 
percentage  established  by  the  Secretary 
as  reasonable.  Thus,  any  State  claiming 
60  percent  enhanced  funding  for  fiscal 
year  1980  will  have  to  meet  a  standard 
for  invalid  decisions  on  negative  cases. 
This  has  been  established  in  law  and  is 
not  a  regulatory  issue. 

Sanction  System 

Section  16(g)  of  the  Food  Stamp  Act  of 
1977  as  mnended  by  section  126  of 
Public  Law  96-249  establishes  a  system 
for  determining  States’  liability  for 
payment  error  rates  which  wiU  operate 
as  outlined  below. 

The  first  6  months  of  each  fiscal  year 
serves  as  the  base  period  for  the 
following  fiscal  year.  During  each  base 
period,  a  national  standard  payment 
error  rate  is  constructed,  which  is  the 
weighted  (by  each  State’s  total  issuance) 
mean  payment  error  rate  for  all  States 
during  the  base  period.  States’ 
individual  payment  error  rates  are  then 
evaluated  relative  to  the  national 
standard. 

Each  State  with  an  error  rate  less  than 
or  equal  to  the  national  standard  during 
the  base  period  must  remain  at  or  below 
the  national  standard  of  the  base  period 
during  each  period  of  the  following 
fiscal  year  to  avoid  any  liability,  lliose 
States  with  payment  error  rates  greater 
than  the  national  standard  during  the 
base  period  must  reduce  their  error  rates 
during  each  period  of  the  following 
fiscal  ye£ur  to  either  the  national 
standard  of  the  base  period,  or  by  an 
amount  specified  by  the  Secretary  as  the 
national  annual  rate  of  error  reduction, 
whichever  yields  the  higher  error  rate 
goal.  Thus,  States  must  either  remain  at 
or  below  the  national  standard  or 
reduce  their  error  rates  all  or  part  of  the 
way  to  the  national  standard  to  avoid 
liability  for  excessive  error  rates.  For 
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example,  if  the  national  standard  error 
rate  is  10  percent  in  a  base  period  and 
the  national  rate  of  error  reduction  as 
determined  by  the  Secretary  is  8 
percent,  a  State  with  a  15  percent  error 
rate  would  be  required  to  achieve 
payment  error  rates  of  13.8  percent  in 
each  period  of  the  following  fiscal  year 
to  avoid  liability.  A  State  with  a  10.5 
percent  payment  error  rate  in  the  base 
period  would  only  be  required  to  reduce 
to  10  percent  (the  national  standard)  in 
each  period  to  avoid  liability  as  this  is 
higher  than  the  9.7  percent  figure  that  is 
generated  by  applying  an  8  percent  rate 
of  reduction  to  10.5. 

This  system  then  will  establish  goals 
for  States:  either  the  national  standard, 
or  their  error  rates  for  the  base  period 
less  the  annual  rate  of  error  reduction.  If 
a  State  fails  to  meet  its  goal  in  either  or 
both  6-month  QC  reporting  periods  of  a 
fiscal  year,  the  State  would  be  liable  for 
the  dollar  value  equivalent  of  the 
difference  between  its  payment  error 
rate  and  its  goal.  For  instance,  if  a  State 
issues  one  million  dollars  worth  of  food 
stamps  in  a  6-month  period  and  has  an 
error  rate  goal  of  10  percent,  but  the 
State’s  actual  error  rate  is  12  percent, 
the  State  would  be  liable  for  2  percent  of 
its  issuance  in  that  period  ($20,000). 

In  the  above  discussion,  the  phrases 
“payment  error  rate”  and  “national 
annual  rate  of  reduction"  were  used  to 
describe  the  workings  of  the  system. 

The  payment  error  rate  is  the  sum  of  the 
absolute  values  of  ineligible, 
overissuance  and  imderissuance 
allotment  error  rates  and  is  the  same  as 
the  cumulative  allotment  error  rate  used 
to  determine  a  State’s  eligibility  for 
enhanced  funding.  However,  the 
payment  error  rate  may,  in  the  future, 
also  include  the  value  of  allotments  not  ^ 
issued  to  households  which  were 
incorrectly  denied  participation  in  the 
program.  This  possibility  will  be  briefly 
discussed  below.  The  national  annual 
rate  of  reduction  is  a  percentage  figure 
which  will  be  applied  to  all  States’ 
payment  error  rates  which  are  above  the 
national  standard  payment  error  rate 
during  the  base  period  to  determine 
States’  goals  for  the  following  fiscal  - 
year.  Given  this  basic  structure  of  the 
sanction  system,  the  Department 
identified  issues  where  regulatory 
decisions  are  necessary  for 
implementation  of  the  system. 

National  annual  rate  of  reduction.  The 
issue  here  is  what  the  annual  rate  of 
reduction  should  be  for  those  States 
with  payment  error  rates  above  the 
national  standard  during  a  base  period. 
The  law  states  that  the  rate  of  reduction 
is  “.  .  .  determined  by  the  Secretary 
taking  into  account  program 


circumstances  and  rates  of  error 
reduction  in  comparable  Federal  or 
Federally  assisted  public  assistance 
programs  .  .  .”  (Pub.  L.  96-249,  Section 
126,  94  Stat.  364). 

The  Department  examined  the 
Department  of  Health  and  Human 
Service’s  (HHS)  required  rates  of 
reduction  of  6.4  in  AFDC  and  15.7 
percent  in  Medicaid  established  in  their 
rulemaking  of  March  7, 1979, 44  FR 
12578,  which  implemented  a  sanction 
system  similar  to  the  one  described 
above.  (However,  the  March  7 
rulemaking  will  be  superseded  as  of 
October  1, 1980  by  regulations  published 
January  25, 1980, 45  FR  6326,  which  will 
implement  the  sanction  system 
established  by  the  Michel  amendment 
(Pub.  L.  95-480,  92  Stat.  1584,  October  18, 
1979).)  This  issue,  together  with  the 
Department’s  alternatives,  were 
presented  at  the  meetings  held  with 
State  and  APWA  representatives. 

Following  is  a  discussion  of  foiu* 
alternatives  regarding  the  establishment 
of  a  rate  of  reduction  which  were 
examined  by  the  Department  prior  to 
development  of  this  proposed 
rulemaking.  As  some  of  these 
alternatives  are  complex  and  the 
Department  wishes  to  promote  a 
complete  understandiiig  of  these 
alternatives,  examples  accompany  each 
alternative.  Commenters  are  encouraged 
to  develop  their  own  examples  to  further 
understand  each  alternative  and  how  it 
may  affect  a  specific  State. 

A.  The  first  alternative  considered 
would  require  the  establishment  of  a 
fixed  rate  of  error  reduction  that  would 
be  applied  to  all  States  with  error  rates 
which  exceed  the  national  standard.  An 
advantage  of  this  alternative,  relative  to 
alternatives  B  and  D,  is  that  States 
would  be  better  able  to  anticipate  their 
reduction  goals  in  advance.  This  could 
permit  States  to  develop  long  term 
corrective  actions  based  upon  a  known 
constant  rate  of  reduction.  In  addition, 
once  a  rate  was  in  place  for  a  number  of 
QC  periods,  modifications  of  the  rate 
would  be  relatively  simple  based  upon 
States’  experiences  in  those  periods.  A 
difficulty  with  this  alternative  (and  with 
some  of  the  other  alternatives  as  well)  is 
the  subjectivity  involved  in  establishing 
the  intial  rate  of  reduction.  Due  to  the 
lack  of  QC  data  on  the  program  since 
implementation  of  the  October  17, 1978 
food  stamp  certification  regulations,  the 
Department  does  not  have  information 
on  current  program  circumstances, 
which  makes  it  difficult  to  establish  an 
intial  rate  of  reduction. 

The  method  of  determining  States’ 
goals  under  this  alternative  is  relatively 
simple.  If  the  rate  of  reduction  were  10 
percent,  one  would  multiply  a  State’s 


error  rate  by  90  percent  to  determine  its 
goal  for  the  subsequent  fiscal  year. 

B.  The  second  alternative  examined 
would  establish  the  rate  of  reduction 
based  upon  the  difierence  between  the 
national  standard  payment  error  rate 
and  the  weighted  mean  payment  error 
rate  of  all  States  above  the  national 
standard  during  a  base  period.  For 
example,  if  20  States  were  above  the 
national  standard  of  12  percent  during  a 
base  period  and  the  weighted  mean 
error  rate  for  these  States  was  15 
percent,  the  national  annual  rate  of 
reduction  would  be  20  percent  (15 
percent— 12  percent=3  percent,  which  is 
a  20  percent  reduction  &om  15  percent). 
Under  this  alternative  the  annual  rate  of 
reduction  would  be  calculated  after 
each  base  period.  The  rationale  behind 
this  option  is  to  require  States  above  the 
national  standard  to  approach  the 
national  standard  in  only  one  year. 
However,  the  Department  recognizes  the 
somewhat  arbitrary  nature  of  this 
alternative  which  results  from  the 
relationship  between  the  national 
standard  and  the  mean  of  those  States 
above  it.  This  relationship  could  result 
in  very  high  or  moderate  rates  of 
reduction  being  established  without  the 
Department  or  any  individual  State 
having  any  influence  on  what  this  rate 
would  be.  There  is  also  a  potential  for  a 
rate  of  reduction  in  excess  of  25  percent 
which  has  been  established  by  Congress 
as  deserving  of  enhanced  funding  under 
Section  125  of  Pub.  L.  96-249,  discussed 
below.  Clearly,  it  is  inconsistent  to  hold 
a  State  liable  for  funds  on  the  one  hand 
and  provide  enhanced  funding  on  the 
other.  A  variation  of  this  alternative 
would  be  to  calculate  the  rate  of 
reduction  as  described  above  and 
spread  the  desired  reduction  over  a  two 
year  period  (requiring  a  10  percent  rate 
of  reduction  each  year  in  the  above 
example).  However,  this  approach 
would  render  the  idea  of  reducing  to  the 
national  standard  confusing,  assuming 
the  national  standard  will  change  over  a 
two  year  period.  Therefore,  the 
Department  has  rejected  this  alternative 
because  of  its  uncontrollable  nature  and 
its  potential  for  unrealistic  rates  of 
reduction. 

C.  The  third  alternative  the 
Department  considered  was  to  establish 
a  fixed  goal  of  either  the  national 
standard  during  the  October  79 — ^March 
80  base  period,  or  an  8  percent  or  5 
percent  payment  error  rate.  The 
significance  of  8  or  5  percent  results 
from  the  provisions  for  enhanced 
funding  described  below.  Once  a  goal 
was  established,  the  Department  would 
establish  a  percentage  rate  of  reduction 
which  would  be  applied  to  the 
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difference  between  each  State’s  error 
rate  above  the  goal  and  the  goal.  For 
example,  if  the  goal  was  established  to 
be  the  national  standard  of  the  first  base 
period  (say  12  percent)  and  a  reduction 
rate  of  20  percent  were  specified,  a  State 
with  an  18  percent  error  rate  during  the 
base  period  would  be  required  to  reduce 
its  error  rate  by  one-fifth  of  the 
difference.  The  primary  distinction 
between  this  option  and  the  second 
option  (option  B]  is  that  the  rate  of 
reduction  is  based  upon  the  difference 
between  each  State’s  error  rate  and  the 
goal  rather  than  the  difference  between 
the  mean  error  rate  of  a  group  of  States 
and  the  goal.  As  a  result,  this  alternative 
is  more  sensitive  to  each  State’s  actual 
circumstances.  At  the  same  time, 
however,  if  the  goal  were  established  as 
the  national  standard,  this  alternative 
would  still  have  a  serious  problem.  The 
national  standard  could  change  over 
time,  leaving  the  goal  with  little  meaning 
for  future  QC  periods.  Therefore,  use  of 
this  alternative  with  the  national 
standard  as  the  goal  has  been  rejected. 

This  problem  is  alleviated,  however,  if 
the  goal  is  fixed  at  five  or  eight  percent, 
rather  than  at  a  changing  national 
standard.  This  alternative,  with  use  of  a 
five  percent  or  eight  percent  goal,  has  an 
advantage  over  option  A.  Under  this 
alternative,  the  higher  a  State’s  error 
rate,  the  higher  the  overall  rate  of 
reduction  that  would  be  required.  This 
places  more  exphasis  on  error  reduction 
in  key  problem  States  with  the  highest 
error  rates,  while  requiring  a  less  steep 
reduction  rate  in  States  closer  to  the 
national  standard.  (It  should  be  noted 
that  if  a  goal  of  five  or  eight  percent 
were  adopted.  States  whose  error  rates 
in  the  base  period  were  above  this  goal 
but  under  the  national  standard,  would 
still  avoid  sanctions  if  their  error  rates 
remained  below  the  national  standard 
the  following  year.) 

Under  this  approach,  if  the  goal  were 
established  as  five  percent  with  a  10 
percent  reduction  required,  a  State  with 
a  16  percent  error  rate  in  the  base  period 
(assuming  a  12  percent  national 
standard)  would  be  required  to  reduce 
its  error  rate  to  14.9  percent  in  the  next 
fiscal  year. 

D.  *nie  fourth  option  considered  would 
be  to  base  the  national  annual  rate  of 
reduction  on  the  reduction  in  the 
national  standard  from  one  base  period 
to  the  next.  For  example,  if  the  national 
standard  in  the  base  period  October 
79 — March  80  is  12  percent,  and  the 
national  standard  error  rate  in  the 
October  80 — March  81  period  was  10 
percent,  the  annual  rate  of  reduction  for 
fiscal  year  1981  would  be  16.6  percent. 
The  rationale  behind  this  option  is  that 


States  would  be  required  to  reduce  at  a 
level  which  coincides  with  the  actual 
national  reduction.  States  above  the 
national  standard  would  only  have  to 
keep  pace  with  the  average  of  all  other 
State’s  reductions  to  avoid  liability. 
However,  if  the  national  standard  failed 
to  decrease  significantly,  there  is  the 
concern  that  the  required  annual  rate  of 
reduction  could  be  minimal,  or  if  the 
national  standard  increased,  there 
would  be  no  rate  of  reduction.  This 
outcome  would  clearly  be  contrary  to 
the  intent  of  Congress. 

While  comments  from  States  at  the 
May-July  meetings  varied  on  this  issue, 
the  general  consensus  seemed  to  be  that 
FNS  should  initially  establish  a  fixed 
rate  of  reduction  and  when  the  system 
has  been  implemented  for  an 
appropriate  period  of  time,  to  adjust  the 
rate  based  upon  historical  data.  The 
Department  did  initially  seek  to 
establish  a  fixed  rate  of  reduction.  This 
is  the  approach  taken  in  the  Department 
of  Health  and  Human  Services  (DHHS’s) 
March  9, 1979  rulemaking  where  the  6.4 
percent  rate  of  reduction  was  based 
upon  historical  error  rate  patterns  in 
that  program.  It  is  difficult  to  establish  a  . 
rate  for  the  Food  Stamp  Program  in  a 
similar  fashion  since  the  Food  Stamp 
Program  was  changed  substantially  on 
March  1, 1979,  pursuant  to  regulations 
implementing  the  1977  Food  Stamp  Act 
and  national  QC  data  reflecting 
operation  under  current  rules  is  not  yet 
available. 

The  regulations  propose  that  the 
system  described  in  alternative  C  be  the 
method  used  to  determine  States’  goals. 
Specifically,  the  regulations  propose  that 
when  a  State’s  error  rate  exceeds  the 
national  standard,  the  State  would  be 
required  to  reduce  its  error  rate  by  12 
percent  of  the  difference  between  its 
error  rate  and  a  5  percent  error  rate.  The 
5  percent  goal  has  been  selected  as  a 
reasonable  goal  for  use  in  this 
rulemaking,  and  it  corresponds  to  the 
threshold  Congress  has  established  for 
the  highest  level  of  enhanced  funding. 
'The  1977  Act  established  a  60  percent 
enhanced  funding  level  for  error  rates 
below  5  percent,  and  the  1980  Act 
increased  the  funding  level  to  65  percent 
for  States  with  error  rates  below  5 
percent. 

Congress  has  recognized  that  all 
States  cannot  be  expected  to  reach  this 
goal  or  even  the  national  standard  in  a 
short  period  of  time.  (Indeed,  the 
Congress  has  also  provided  enhanced 
funding,  at  a  lower  level,  for  States  with 
error  rates  below  either  8  percent  or  the 
national  standard,  whichever  is  lower). 
The  Department  proposes  to  transfer 
this  recognition  to  the  regulations  by 


adoption  of  the  12  percent  reduction 
requirement.  The  Department’s  analysis 
has  identified  12  percent  as  a  desirable 
and  realistic  rate  of  reduction  relative  to 
the  5  percent  goal.  This  rate  is 
reasonable  in  terms  of  States’  abilities 
and  would  result  insignificant  error 
reduction  each  year.  This  proposal  also 
recognizes  the  variations  in  States’  error 
rates  and  requires  a  progressively 
greater  reduction  from  States  with 
higher  error  rates.  Thus,  States  with 
error  rates  substantially  higher  than  the 
national  standard  must  make  extra 
efforts  to  reduce  their  error  rates.  The 
Department  believes  that  States  with 
higher  error  rates  can  generally  achieve 
greater  error  rate  reductions  through 
corrective  action,  and  that  achieving 
significant  error  rate  reduction  is 
generally  more  difficult  as  error  rates 
decline.  Under  this  proposal,  the  lower  a 
State’s  error  rate,  the  less  the  State’s 
absolute  rate  of  reduction  would  be 
relative  to  States' with  higher  error  rates. 

For  example,  assuming  a  12  percent 
national  standard  payment  error  rate,  a 
State  with  a  17  percent  error  rate  would 
have  a  goal  of  15.6  percent  in  the 
following  fiscal  year,  while  another 
state  with  a  14  percent  error  rate  in  the 
base  period  would  have  a  12.9  percent 
goal.  The  higher  a  State’s  error  rate,  the 
higher  the  percentage  rate  of  reduction 
that  would  be  required. 

The  Department  is  especially 
interested  in  comment  on  this  issue. 
States  in  particular  are  encouraged  to 
provide  their  comments  on  this  proposal 
with  any  suggestions  for  improvement. 
The  Department  also  plans  to  continue 
studying  this  matter  in  the  future  as 
more  QC  data  becomes  available  and  as 
program  circumstances  change. 

Incorrect/incomplete  sampling. 
Another  area  of  concern  to  the 
Department  is  what  provisions  are 
necessary  to  account  for  States  that  may 
select  their  sample  incorrectly  or  fail  to 
complete  95  percent  .of  their  sample  (as 
required  in  7  CFR  275.11(f))  in  either  a 
base  period  or  in  a  period  of  the 
following  fiscal  year. 

Noncompletion  of  the  required  sample 
by  a  State  can  affect  both  the  State’s 
payment  error  rate  and  the  national 
standard  payment  error  rate.  The 
primary  concern  is  that  unmeasurable 
bias  may  be  introduced.  Thus,  there 
would  be  less  certainty  about  the 
ccuracy  of  State’s  error  rates  when 
samples  are  incomplete  and  less 
certainty  about  the  national  standard 
payment  error  rate.  The  difficulty  that 
arises  when  sampling  is  incorrect  (and 
cannot  be  corrected)  is  that  there  is  no 
data  on  which  to  judge  the  State’s 
performance  or  to  use  in  the 
construction  of  the  national  standard. 
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In  developing  these  proposed  rules, 
the  Department  considered  a  variety  of 
alternative  ways  of  dealing  with  the 
above  problems.  One  alternative  is  to 
accept  and  use  States’  data  regardless  of 
whether  the  sample  is  complete  or 
correct.  The  Department  believes  this 
alternative  ignores  rather  than 
addresses  the  above  concerns  and  has 
thus  rejected  this  option.  Another 
alternative  considered  would  be  not  to 
use  States'  data  when  samples  are 
incomplete  or  incorrect.  Under  this 
option  the  national  standard  would  be 
constructed  using  only  those  States’ 
payment  error  rates  which  are  based 
upon  complete  and  correct  samples.  The 
problem  with  excluding  entire  States 
from  construction  of  the  national 
standard  is  that  this  would  have  a 
greater  impact  than  using  even 
unreliable  data.  The  exclusion  of  one 
large  State  with  a  high  error  rate  could 
reduce  the  national  standard 
signiHcantly  and  incorrectly  place  other 
States  in  a  position  of  being  sanctioned. 
Further,  this  option  does  not  address 
what  will  be  done  with  individual  States 
when  their  samples  are  deficient.  The 
Department  cannot  adopt  a  policy  that 
could  result  in  providing  a  State  with  an 
incentive  to  undermine  its  QC  system  in 
order  to  avoid  liability. 

The  Department  believes  that  each 
State’s  error  rate  must  be  used  in 
construction  of  the  national  standard 
and  that  each  State  must  have  an  error 
rate  to  measure  against  this  standards. 
Therefore,  the  Department  proposed  in 
these  regulations  that:  (1)  when  a  State’s 
sample  is  incorrect,  and  cannot  be 
corrected,  the  Department  will  assign 
the  State  an  error  rate  based  upon  the 
best  information  available,  i.e.,  past 
error  rates.  Federal  reviews  and/or 
Federal  audits:  and  (2)  when  a  State’s 
sample  is  incomplete,  FNS  will  examine 
the  State’s  sample  and  if  there  is  the 
indication  of  significant  bias,  adjust  the 
sample  to  compensate  for  such  bias. 
While  the  Department  recognizes  that  it 
is  unlikely  that  an  assigned  error  rate 
will  precisely  match  the  error  rate  the 
State’s  QC  system  would  have 
discovered,  the  Department  will  attempt 
to  use  the  most  objective  data  available. 

Regarding  incomplete  sampling,  the 
Department  proposes  that  this  problem 
be  handled  on  a  State-by-State  basis. 
The  proposed  regulations  would  require 
FNS  to  examine  each  State’s  QC  sample 
which  is  less  than  95  percent  complete. 
If  there  is  no  indication  of  a  systematic 
bias  that  could  significantly  affect  a 
State’s  error  rate,  the  State’s  error  rate 
would  be  accepted  without  any 
adjustment  for  incomplete  sampling. 
Conversely,  if  there  were  an  indication 


that  bias  had  been  introduced,  the  upper 
limit  of  the  confidence  interval  (the 
statistical  bounds  of  the  reported  error 
rate)  for  the  State’s  payment  error  rate 
would  be  assigned  to  each  imcompleted 
case  and  the  State’s  error  rate 
recalculated.  Again,  the  Department 
does  not  contend  that  this  method  will 
result  in  a  “true”  error  rate  since  this  is 
not  possible  unless  all  cases  were 
completed.  (This  procedure  could  result 
in  overstating  or  understating  the  State’s 
“true”  error  rate  somewhat,  depending 
on  the  circumstances.)  Rather,  this 
procedure  is  intended  to  compensate  for 
bias  using  the  most  equitable  method 
possible.  The  Department  believes  these 
proposals  to  be  reasonable  but  solicits 
any  suggestions  on  alternative  ways  of 
addressing  this  issue. 

It  should  be  noted  that  in  the  meetings 
with  APWA  and  States,  suggestions 
were  made  that  incomplete  cases  be 
completed  as  much  as  possible  and 
included  in  the  State’s  error  rates  and/ 
or  that  the  95  percent  completion 
standard  be  reduced  to  90  percent. 

While  the  Department  will  continue  to 
study  these  recommendations,  they  do 
not  address  the  problem  of  biased 
samples  but  only  redefine  what 
constitutes  a  complete  case  or  sample. 
From  a  statistical  point  of  view,  the 
completion  standard  should  be  100 
percent.  The  Department  is  proposing  to 
retain  the  95  percent  standard  as  this  is 
traditional  to  QC  and  was  the  standard 
in  effect  at  the  time  Congress  developed 
the  sanction  system.  A  final  point  is  that 
States  which  sample  incorrectly/ 
incompletely  may  be  subject  to  the 
suspension/disallowance  provisions  of  7 
CFR  276.4. 

Good  cause,  a  third  area  of  major 
concern  was  the  development  of  a  good 
cause  provision  to  ensure  that  no  State 
is  held  liable  for  an  excessive  error  rate 
when  the  State  had  no  means  of 
controlling  some  part  of  that  error  rate. 
The  concept  of  good  cause  is  mentioned 
in  the  new  Section  16(g)(1)  of  the  Act 
(P.L.  96-249,  Section  126,  94  Stat.  364) 
and  significantly  expanded  upon  in  the 
House  Report  on  the  1980  amendments. 
The  House  Report  cites  a  variety  of 
circumstances  which  would  constitute 
good  cause  for  excessive  errors  (House 
Report  73-74).  (Many  of  these  are 
similar  to  those  in  the  Department  of 
Health  and  Human  Service’s  January  7, 
1980  rulemaking.)  All  of  these  have  been- 
incorporated  into  the  proposed 
regulations  together  with  more  specifics. 

The  Department’s  proposal  on  this 
issue  is  that  good  cause  will  be 
determined  on  a  State-by-State  basis 
and  it  is  to  the  advantage  of  both  the 
Department  and  States  that  a  good  deal 


of  flexibility  be  built  into  this  area. 
Therefore,  the  proposed  good  cause 
criteria  is  intended  to  be  general  so  as 
not  to  limit  its  application. 

On  the  other  hand,  the  Department 
does  not  want  to  give  the  impression 
that  good  cause  will  be  found 
automatically.  States  have  suggested 
that  a  “good  faith  effort”  on  their  part 
should  automatically  constitute  a  basis 
for  a  good  cause  exemption  from  error 
rate  sanctions.  They  have  suggested  that 
several  critieria  be  utilized  to  measure 
whether  a  good  faith  effort  has  been 
made  to  reduce  errors.  The  suggested 
criteria  include:  demonstrated 
commitment  by  top  management  to  the 
error  reduction  program;  sufficiency  and 
quality  of  systems  designed  to  reduce 
errors;  use  of  effective  systems  and 
procedures  for  the  statistical  and 
program  analysis  of  QC  and  related 
data:  and  effective  management  and 
execution  of  the  corrective  action 
process. 

The  Department  agrees  with  the 
States’  contention  that  the  effort  States 
have  expended  toward  error  reduction 
should  be  considered  in  determining 
whether  a  good  cause  exemption  fi-om 
all  or  part  of  a  sanction  should  be 
granted.  However,  the  Department  does 
not  agree  that  a  “good  faith  effort”  alone 
should  automatically  be  a  sufficient 
basis  to  grant  a  good  cause  exemption. 

It  is  very  difficult  to  evaluate  States’ 
intentions  and  efforts  in  a  sufficiently 
objective  manner  to  make  this  criterion 
alone,  in  and  of  itself,  an  automatic 
trigger  for  a  good  cause  determination. 
Furthermore,  the  department  is 
concerned  over  the  possibility  of  facing 
a  State’s  claim  for  “good  faith  effort” 
exemptions  year  after  year,  without  the 
State  having  made  progress  toward  the 
basic  goal  of  the  sanction  system — the 
reduction  of  error  rates. 

Effort  expended  by  States  to  reduce 
errors  would  be  considered  in 
determining  whether  good  cause  exists 
under  §  275.25(d)(5)(G)  of  the  proposed 
regulations.  This  provision  would  afford 
FNS  broad  authority  to  determine 
whether  good  cause  exists  from  any 
relevant  circiunstances.  It  might  be 
possible,  for  instance,  for  States  to 
establish  good  cause  by  proving  they 
have  made  exemplary  efforts  to  reduce 
errors  or  have  invested  an  unusual 
amount  of  resources  into  achieving  error 
reduction,  and  that  error  reduction  has 
begun  to  result  after  the  conclusion  of 
the  QC  measurement  period. 
Alternatively,  States  may  be  able  to 
show  that  their  efforts  to  reduce  errors, 
in  combination  with  other  factors, 
should  constitute  a  basis  for  a  good 
cause  exemption. 
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It  should  be  noted  that  the  House 
Report  directs  the  Secretary  to  consider 
the  need  . .  to  maintain  a  fairly 
stringent  sanction  mechanism . . when 
determining  good  cause  and  that  “Good 
cause  would  not  encompass  any  State 
failure  to  act  upon  necessary  legislative 
changes  or  to  obtain  budget 
authorization  for  needed  staff  or  other 
resources,  since  these  failures  are 
clearly  within  State  control.”  (House 
Report  73-74).  The  Department  will 
follow  this  guidance  in  all 
determinations  of  good  cause. 

Therefore,  the  proposed  provisions  of 
§  275.25(d)(5)(i)  would  be  applied  on  an 
exception  basis  relative  to  each  State’s 
individual  circumstances.  For  example, 
if  the  implementation  of  a  new  provision 
in  certiHcation  regulations  was  the  basis 
for  a  State  claim  of  good  cause  under 
§  275.25(d}(5](i)(D),  a  State  would  have 
to  demonstrate  the  adverse  effect  the 
new  provision  had  on  that  individual 
State. 

In  any  event.  States  would  be  entitled 
to  administrative  and  judicial  review  of 
any  final  determination  to  impose  a 
sanction,  including  the  question  of  good 
cause,  under  Section  14  of  the  Act  (7 
U.S.C.  2023  (1977  Edition)). 

In  regard  to  the  sanction  system  and 
corrective  action  planning,  some  States 
recommended  that  FNS  delete  the 
requirement  that  corrective  actions 
designed  to  reduce  error  rates  be 
approved  by  FNS.  The  idea  here  is  that 
States  should  be  given  as  much 
flexibility  as  possible  since  the  liability 
for  high  error  rates  would  fall  on  them. 
While  the  Department  will  continue  to 
examine  this  idea,  the  Federal  approval 
process  has  been  retained  in  this 
proposed  rulemaking.  The  Department 
believes  that  States  have  the  flexibility 
necessary  to  implement  any  corrective 
action  they  feel  will  work.  Further,  some 
States  have  stated  that  FNS  should 
provide  more  guidance  in  this  area  and 
elimination  of  the  approval  process 
would  only  reduce  such  guidance. 

Federal  validation.  Another  area 
examined  prior  to  this  proposed 
rulemaking  was  that  of  Federal 
validation  of  States’  reported  error  rates. 
This  was  required  in  the  March  11, 1980, 
45  FR 15884,  regulations  for  any  State 
claiming  enhanced  funding.  The 
proposed  regulations  would  require 
Federal  validation  of  all  States’  error 
rates  for  each  6-month  reporting  period. 
This  is  the  system  currently  used  by 
HHS  in  the  AFDC  and  Medicaid  QC 
programs.  While  other  alternatives  were 
considered  because  of  the  resources  this 
will  require,  the  Department  concluded 
that  full  validation  of  all  States  will  be 
necessary.  This  is  due  to  the  nature  of 
the  sanction  system  where  each  State’s 


perfprmance  is  measured  against  the 
performance  of  all  other  States  through 
the  establishment  of  a  national  standard 
during  each  base  period. 

Two  other  alternatives  examined 
would  have  required  validation  on  a 
predetermined  cycle  or  on  an  as  needed 
basis.  While  these  methods  would 
reduce  Federal  manpower  requirements 
they  would  result  in  use  of  a  mixed  data 
base  in  constructing  the  national 
standard  payment  error  rate. 

Another  option  considered  was 
suggested  by  some  APWA 
representatives,  although  opposed  by 
some  other  State  representatives,  and 
would  have  involved  conducting  "blind” 
reviews.  This  alternative  would  call  for 
completely  independent  Federal  reviews 
of  State  cases  rather  than  rereviews. 

’The  Department  perceives  little  gain 
from  such  a  procedure  and,  given  the 
significant  increase  in  manpower  it 
would  require,  has  not  proposed  this 
idea. 

Each  validation  review  would  consist 
of  rereviewing  a  subsample  of  the 
State’s  QC  sample;  reviewing  the  State’s 
sampling,  estimation,  and  data 
management  procedures  and 
examination  of  the  State’s  completion 
rate.  Based  upon  a  validation  review,  a 
State’s  reported  error  rate  may  be 
adjusted  if  some  aspect  of  the  QC 
system  is  found  to  be  deficient. 

Negative  cases.  Section  16(g)(3)  (as 
amended  by  Section  126  of  Pub.  L.  96- 
249)  of  the  Act,  directs  the  Secretary  to 
conduct  a  study  to  determine  the 
feasibility  of  including  invalid  decisions 
on  denials  and  terminations  in  States’ 
payment  error  rates  and  in  the  national 
standard  payment  error  rate.  In  the 
House  Report  the  committee 
recommends  that  the  Department  use 
the  Department  of  Health  and  Human 
Service’s  method  of  including  negative 
case  dollar  losses  in  payment  error  rates 
in  the  AFDC  program  (House  Report  71). 
This  is  done  in  AFDC  QC  by: 

(1)  determining  the  State’s  negative 
case  error  rate; 

(2)  multiplying  this  by  the  total 
number  of  negative  cases  subject  to 
review  in  a  6-month  period; 

(3)  multiplying  the  product  of  step  2 
above  by  the  average  payment  to 
participating  cases;  and 

(4)  adding  the  product  of  step  3  above 
to  the  total  dollars  issued  in  error  to 
active  cases  and  calculating  a  total 
payment  error  rate. 

Examinations  of  this  possibility  has 
already  begun  but  due  to  a  number  of 
technical  issues,  more  study  will  be 
necessary  before  the  Department  is 
prepared  to  establish  a  position  on  this 
issue.  The  Department  views  this  as  a 
critical  issue  and  any  decisions  in  this 


area  will  be  included  in  proposed 
regulations  prior  to  any  final  action. 
However,  the  Department  encourages 
comments  on  applying  the  AFDC 
method  to  the  Food  Stamp  Program  and 
on  any  alternative  methods  of  including 
invalid  denials  and  terminations. 

Relationship  to  negligence  billings.  In 
the  development  of  these  proposed 
regulations,  the  Department  recognized 
the  potential  for  billing  a  State  twice  for 
the  same  dollar  loss  imder  the  QC 
sanction  system  and  the  negligence 
provisions  of  §  276.3.  The  proposed 
regulations  would  prohibit  such  an 
occurrence. 

An  even  more  basic  question  is  what 
should  be  the  relationship  between  the 
QC  sanction  system  and  the  negligence 
provisions.  Both  recover  dollar  losses 
that  are  due  to  State  errors. 

The  proposed  regulations  attempt  to 
struchire  a  relationship  between  these 
two  provisions  that  would  minimize  any 
conflict  or  overlap  between  them.  The 
sanction  system  measures  States’ 
overall  certification  error  rates.  It  is  not 
concerned  with  specific  findings  of  State 
negligence,  and  does  not  assume 
negligence  when  a  State  fails  to  meet  its 
error  rate  target.  A  specific  finding  of 
negligence  is  not  necessary  for  sanction 
of  a  State  that  has  failed  to  meet  its 
error  rate  target. 

The  negligence  provision,  on  the  other 
hand,  is  to  be  used  in  certain  instances 
where  specific  certification 
requirements  are  not  met.  For  example, 
a  State  could  be  foimd  negligent  for 
failing  to  implement  the  provisions  of 
Pub.  L.  96-249  removing  most  students 
from  the  program.  A  negligence  finding 
may  be  made  regardless  of  whether  a 
State’s  error  rate  is  high  or  low.  A  State 
with  an  error  rate  below  the  national 
standard,  for  example,  could  still  be 
found  to  have  committed  negligence  for 
failing  to  implement  the  student 
restrictions. 

The  distinction  here  is  between  losses 
due  to  a  State’s  failing  to  meet  its  error 
rate  target  (which  will  be  treated  under 
the  QC  sanction  system)  and  losses  due 
to  a  State’s  negligent  noncompliance 
with  specific  certification  requirements. 
To  imderscore  this  distinction,  the 
proposed  rules  state  that  negligence 
billings  shall  not  be  invoked  solely 
based  on  certification  error  rates.  To  do 
so  would  conflict  with  those  provisions 
of  Pub.  L.  96-249  which  establish  certain 
error  rate  levels  to  trigger  sanctions  or 
incentives  under  the  QC  sanction 
system.  Accordingly,  a  negligence  billing 
based  on  all  bonus  dollars  issued  in 
error  in  a  State  or  project  area  would 
not  be  allowed.  The  sole  sanctions 
based  on  high  error  rates  would  be 
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those  prescribed  in  this  rulemaking 
under  the  QC  sanction  system. 

Since  a  State  could,  however,  be 
found  negligent  regarding  specific 
certification  requirements  included  in 
the  overall  QC  error  rate,  and  also  be 
found  liable  imder  the  sanction 
mechanism  for  an  excessive  error  rate,  a 
possibility  for  double  billing  does  still 
exist.  Therefore,  these  regulations  would 
prohibit  double  payment  for  the  same 
dollar  loss.  The  Department  would  be 
required  to  adjust  the  billings  as 
necessary  to  assure  that  a  State  was  not 
billed  twice  for  the  same  loss. 

It  should  also  be  noted  that  the 
warning  process  described  in  §  276.4(d) 
would  not  apply  to  any  claim  assessed 
against  a  State  under  the  QC  sanction 
system  since  the  State  will  have  full 
knowledge  of  what  must  be  done  to 
avoid  sanctions  prior  to  each  fiscal  year. 

Enhanced  Funding 

Section  16(c)  of  the  Food  Stamp  Act  of 

1977,  as  amended  by  Section  125  of  Pub. 
L.  96-249,  expands  upon  the  current 
enhanced  funding  provision  of  60 
percent  funding  for  States  having  a 
cumulative  allotment  error  rate  of  less 
than  5  percent.  Effective  October  1, 1980, 
States  with  cumulative  allotment  error 
rates  of  less  than  5  percent  will  be 
eligible  for  65  percent  administrative 
funding,  while  States  with  cumulative 
rates  between  5  percent  and  either  8 
percent  or  the  national  standard 
payment  error  rate  of  the  base  period 
(whichever  is  lower)  shall  be  eligible  for 
administrative  funding  at  a  60  percent 
rate.  A  new  condition  has  been  added 
by  the  statutory  amendment  which 
applies  to  both  of  these  provisions 
which  requires  that  the  State  also  have 
a  rate  of  invalid  decisions  which  is  less 
than  a  nationwide  percenfhge 
established  by  the  Secretary.  This 
criterion  is  retroactive  to  October  1, 

1978,  which  means  any  State  claiming 
enhanced  funding  for  low  error  rates 
during  fiscal  year  1980  will  have  to  meet 
it  before  the  extra  funding  can  be  made 
available.  There  is  also  a  third  provision 
which  would  provide  fimding  at  a  55 
percent  rate  of  funding  for  any  State 
whose  annual  rate  of  reduction  is  equal 
to  or  exceeds  25  percentum.  No  State 
would  be  eligible  for  more  than  one  of 
these  increased  funding  levels  in  a  6- 
month  period,  with  the  higher  level 
always  taking  precedence. 

The  only  regulatory  issue  resulting 
from  these  new  legislative  provisions  is 
the  question  of  what  level  of  invalid 
decisions  to  deny  or  terminate  should  be 
used  to  determine  States’  eligibility  for 
60  or  65  percent  funding.  The  current 
corrective  action  regulations  use  1 
percent  as  a  tolerance  level  for 


triggering  actions  to  reduce  error  rates. 
While  this  provision  will  be  retained, 
the  Department  is  proposing  that  the 
national  weighted  mean  negative  case 
error  rate  be  the  standard  for  enhanced 
funding  purposes.  Thus,  if  a  State’s 
negative  case  error  rate  is  above  the 
national  mean,  it  cannot  qualify  for  60  or 
65  percent  funding  regardless  of  its 
cumulative  allotment  error  rate. 

Regarding  the  55  percent  funding  for 
States  that  reduce  their  payment  error 
rate  by  25  percent  or  more  annually, 
eligibility  for  this  would  be  calculated 
by  comparing  a  State’s  cumulative 
allotment  error  rate  in  one  QC  reporting 
period  and  comparing  this  figure  to  the 
State’s  cumulative  allotment  error  rate 
in  the  comparable  period  of  the  previous 
fiscal  year.  This  method  is  clearly 
outlined  in  the  Conference  Report  on  S. 
1309  (Conference  Report  25).  'There  is  no 
threshhold  for  negative  case  error  rates 
in  qualifying  for  55%  funding.  The 
statute  does  not  prescribe  that  a  low 
negative  case  error  rate  shall  be  a 
condition  of  55%  funding,  and  as  a 
result,  the  Department  is  not 
establishing  such  a  condition  in  these 
regulations. 

Therefore,  the  Department  proposes 
that  Part  271  be  amended  to  include  the 
following  definitions  and  Parts  275  and 
277  be  amended  to  read  as  follows: 

PART  271— GENERAL  INFORMATION 
AND  DEFINITIONS 

§271.2  [Amended] 

1.  Section  271.2  is  amended  to  include 
the  followring  definitions  and  reads  as 
follows: 

“Base  Period’’  means  the  first  6-month 
reporting  period  of  each  fical  year. 

“National  Standard  Payment  Error 
Rate’’  means  the  weighted  mean  of  all 
States’  payment  error  rates  during  a 
base  period. 

“Payment  Error  Rate”  means 
cumulative  allotment  error  rate. 
***** 

(Pub.  L.  95-113,  91  Stat.  958  (7  U.S.C.  2011- 
2027),  as  amended  by  P.L.  96-249, 94  Stat. 
364-365,  May  26, 1980) 

PART  275— PERFORMANCE 
REPORTING  SYSTEM 

2.  Section  275.3(b)(2)  is  deleted  and 

§  275.3(c)  is  amended  to  read  as  follows: 

§  275.3  Federal  monitoring. 
***** 

(c)  Validation  of  States  Payment/ 
Cumulative  Allotment  Error  Rates.  FNS 
shall  validate  each  State’s  reported  error 
rates  during  each  6-month  quality 
control  (QC)  reporting  period.  These 
validation  reviews  shall  include: 
reviewing  a  subsample  of  the  State’s  QC 


sample  and  adjusting  the  State’s 
reported  error  rate  if  necessary; 
reviewing  the  State’s  sampling, 
estimation,  and  data  management 
procedures  and  correcting  the  State’s 
reported  error  rate  if  necessary;  and 
validation  of  the  State’s  QC  completion 
rate.  The  findings  of  validation  reviews 
shall  be  used  to  determine  the  accuracy 
of  a  State’s  reported  error  rates  and  to 
provide  a  basis  for  adjusting  them  if 
necessary.  To  ensure  that  error  rates  are 
validated  as  expeditiously  as  possible, 
FNS  may  begin  reviews  prior  to  the  end 
of  the  six-month  reporting  period.  In 
addition  to  the  above  validation 
activities.  FNS  shall  review  each  State’s 
negative  case  procedures  in  at  least  one 
6-month  period  of  each  fiscal  year  and 
for  each  period  that  a  State  claims 
enhanced  funding  due  to  a  cumulative 
allotment  error  rate  below  8  percent  or 
the  national  standard,  whichever  is 
lower.  Any  deficiencies  detected  in 
States’  QC  systems  shall  be  included  in 
the  State’s  corrective  action  plans. 
***** 

3.  Section  275.16(b)(3)  is  amended  to 
read  as  follows: 

§  275.16  Corrective  action  planning. 

(b)  *  *  * 

(3)  Are  the  causes  for  a  cumulative 
allotment  error  rate  for  States  which  do 
not  receive  enhanced  funding  as 
described  in  §  275.25(c)(2)  for  any 
reporting  period  (actions  to  correct 
errors  in  individual  cases,  however, 
shall  not  be  submitted  as  part  of  the 
State  plan.); 

***** 

4.  Section  275.25(c)  is  amended  and  a 
new  paragraph  (d)  is  added  to  read  as 
follows: 

§  275.25  Determination  of  State  Agency 
Program  performance. 

*  *  *  *  * 

(c)  Federal  enhanced  funding.  (1) 
Before  making  enhanced  funding 
available  to  a  State  agency  as  described 
in  §  277.4(b),  FNS  will: 

(i)  Validate  the  State’s  reported 
cumulative  allotment  error  rate  as 
provided  for  in  Subpart  A  of  this  Part; 

(ii)  Ensine  that  the  sampling 
techniques  used  by  the  State  are  FNS- 
approved  procedures  as  established  in 
Subpart  C  of  this  part; 

(iii)  Validate  the  State’s  quality 
control  completion  rate  to  ensure  that 
the  rate  is  at  the  level  required  by 

§  275.11(f)  of  these  regulations;  and 

(iv)  For  States  claiming  60  or  65 
percent  enhanced  funding,  validate  the 
State’s  negative  case  error  rate 
following  the  procedures  of  (i),  (ii)  and 
(iii)  above. 
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(2)  Upon  completion  of  the  activities 
specified  in  paragraph  (c)(1)  of  this 
section,  FNS  may  correct  or  adjust  a 
State’s  error  rate  as  described  in 
paragraph  (d)(5)  of  this  section.  After 
validation  of  States'  error  rates,  the 
following  levels  of  funding  will  be 
provided: 

(1)  States  with  cumulative  allotment 
error  rates  of  less  than  5  percent  for  a  6- 
month  period  shall  be  eligible  for  a  65 
percent  Federally  funded  share  of 
administrative  costs,  provided  that  the 
State’s  negative  case  error  rate  is  less 
than  the  national  weighted  mean 
negative  case  error  rate  for  the  period  of 
enhanced  funding. 

(ii)  States  with  a  cumulative  allotment 
error  rate  during  a  6-month  QC  period  of 
5  percent  or  more  but  less  than  8  percent 
or  the  national  standard,  whichever  is 
lower,  of  the  prior  year’s  base  period 
shall  be  entitled  to  a  60  percent  share  of 
Federally  funded  administrative  costs, 
provided  that  the  State’s  negative  case 
error  rate  is  less  than  the  national 
weighted  mean  negative  case  error  rate 
for  die  period  of  er^anced  funding. 

(iii)  States  with  a  25  percent  or  greater 
reduction  in  their  cumiilative  allotment 
error  rate  hxim  one  QC  period  to  the 
comparable  period  of  the  next  fiscal 
year  shall  be  entitled  to  a  55  percent 
share  of  Federally  funded  administrative 
costs  for  the  6-month  QC  period(s)  of  the 
second  fiscal  year. 

(3)  States  entitled  to  enhanced  funding 
shall  receive  such  funding  on  a 
retroactive  basis  only  for  the  review 
period  in  which  their  error  rates  are  less 
than  the  levels  described  in  paragraph 
(c)(2)  of  this  section.  The  procedures  for 
enhanced  funding  are  described  in  Part 
277. 

•  •  *  •  « 

(d)  State  Liabilities  for  Payment  Error 
Rates.  (1)  During  each  6-month  QC 
reporting  period.  States’  payment  error 
rates  will  be  evaluated  to  determine 
whether  they  exceed  the  goals 
established  in  the  paragraphs  below.  If  a 
State’s  payment  error  rate  is  equal  to  or 
less  than  its  goal,  the  State  will  have  no 
liability  for  its  payment  error  rates.  If  a 
State’s  payment  error  rate  exceeds  its 
goal  for  a  6-month  period,  the  State  will 
be  held  liable  for  a  percentage  of  its 
payment  error  rate  as  specified  in 
paragraph  (d)(3)  of  this  section. 

(2)  Establishment  of  Payment  Error 
Rate  Goals.  For  each  6-month  period, 
the  base  period  shall  be  the  first  6- 
month  period  of  the  preceding  fiscal 
year. 

(i)  The  payment  error  rate  goal  for 
each  State  with  a  payment  error  rate 
below  the  national  standard  payment 
error  rate  during  the  base  period  shall 


be  the  national  standard  payment  error 
ra'te  for  the  base  period.  For  example,  if 
the  national  standard  payment  error 
rate  during  the  base  period  is  10  percent 
and  a  State’s  payment  error  rate  is  9 
percent  during  the  same  period,  the 
State’s  goals  for  each  6-month  period  of 
the  following  fiscal  year  would  be  10 
percent  or  less. 

(ii)  The  payment  error  rate  goal  for  a 
State  with  a  payment  error  rate  above 
the  national  standard  payment  error 
rate  during  the  base  period  shall  be  the 
higher  of  either: 

(A)  The  national  standard  payment 
error  rate  during  the  base  period;  or 

(B)  The  State’s  payment  error  rate 
during  the  base  period  less  12  percent  of 
the  difference  between  that  error  rate 
and  the  payment  error  rate  of  5  percent. 

(C)  For  example,  if  the  national 
standard  is  10  percent  during  the  base 
period  and  a  State’s  payment  error  rate 
is  12  percent  during  die  same  period,  the 
State’s  goal  for  each  6-month  period  of 
the  following  fiscal  year  would  be  an 
error  rate  of  11.2  percent 

(12— (12— 5)(.12)=11.16).  However,  if  the 
State’s  payment  error  rate  had  been  10.5 
percent  during  the  base  period,  its  goal 
would  be  10  percent  rather  than  9.8 
percent  since  10  percent  is  the  higher  of 
the  two  figures. 

(3)  States  Failing  to  Achieve  Payment 
Error  Rate  Goals.  Each  State  which  fails 
to  achieve  its  payment  error  rate  goal 
during  a  6-month  period  shall  be  liable 
for  the  dollar  value  equivalent  of  the 
difference  between  its  goal  and  its 
actual  error  rate  expressed  as  a 
percentage  of  its  total  issuance  during 
the  6-month  period.  Thus,  if  a  State’s 
goal  is  10  percent  during  a  6-month 
period  and  its  payment  error  rate  is 
determined  to  be  12  percent,  the  State 
would  be  liable  for  2  percent  of  its  total 
issuance  during  the  6-month  period. 

(4)  Relationship  to  Wami^  Process 
and  Negligence,  (i)  States’  liability  for 
payment  error  rates  as  determined 
above  are  not  subject  to  the  warning 
process  of  §  276.4(d).  While  the  amoimt 
of  a  State’s  liability  may  be  recovered 
through  offsets  to  Aeir  letter  of  credit  as 
identified  in  S  277.16(c).  FNS  shall  also 
have  the  option  of  billing  a  State  directly 
or  using  other  claims  collection 
mechanisms  authorized  under  the 
Federal  Claims  Collection  Act, 
depending  upon  the  amount  of  the 
State’s  liability. 

(ii)  FNS  shall  not  determine 
negligence  (as  described  in  §  276.3) 
based  on  the  overall  allotment  error  rate 
for  issuances  to  ineligible  households 
and  overissuances  to  eligible 
households  in  a  State  or  political 
subdivision  thereof.  FNS  may  establish 
a  claim  under  §  276.3  for  dollar  losses 


from  failure  to  comply,  due  to  negligence 
on  the  part  of  the  State  agency  (as 
defined  under  §  276.3),  with  specific 
certification  requirements. 

(iii)  While  FNS  may  determine  a  State 
to  be  liable  for  dollar  loss  under  the 
provisions  of  this  section  and  the 
negligence  provisions  of  §  276.3,  FNS 
shall  not  bill  a  State  for  the  same  dollar 
loss  under  both  provisions.  If  FNS  finds 
a  State  liable  under  both  the  sanction 
system  and  the  negligence  provisions, 
FNS  shall  adjust  the  billings  to  ensure 
that  two  claims  are  not  made  against  the 
State  for  the  same  dollar  loss. 

(5)  Good  Cause  and  Appeals,  (i)  When 
a  State  is  determined  to  be  liable  for  a 
portion  of  its  payment  error  rate  as 
described  in  paragraphs  (2)  and  (3) 
above,  FNS  may  determine  that  the 
State  had  good  cause  for  not  achieving 
its  payment  error  rate  goal.  FNS  shall 
evaluate  good  cause  based  upon  any 
one  or  more  of  the  following  criteria: 

(A)  Natural  disasters  or  civil  disorders 
that  adversely  afreet  program 
operations; 

(B)  Strikes  by  State  staff  necessary  to 
the  determination  of  eligibility  and 
processing  of  case  changes; 

(C)  Significant  caseload  growth  prior 
to  or  during  a  6-month  period  of,  for 
example,  15  percent; 

(D)  Changes  in  the  food  stamp  or 
other  Federal  or  State  programs  that 
have  a  substantial  adverse  impact  upon 
management  of  the  State’s  Food  Stamp 
Program; 

(E)  Misapplication  of  Federal  policy 
where  such  misapplication  directly 
affects  the  State’s  QC  error  rates  and 
was  incorrectly  provided  or  approved 
by  an  FNS  representative  who  is 
reasonably  believed  to  have  the 
necessary  authority; 

(F)  Direction  of  resources  to  other 
aspects  of  program  operation  which  FNS 
determines  to  be  of  higher  priority;  and 

(G)  Any  other  circumstances  in  which 
FNS  determines  good  cause  to  exist. 

(ii)  If  FNS  determines  that  there  was 
good  cause  for  a  State’s  payment  error 
rate  to  exceed  its  goal  in  a  6-month 
period,  FNS  shall  either  reduce  or  waive 
the  State’s  liability. 

(iii)  Whenever  a  State  is  assessed  for 
an  excessive  payment  error  rate,  the 
State  shall  have  the  right  to  request  an 
appeal  in  accordance  with  the 
procedures  of  $  276.7 

(6)  Determination  of  Payment  Error 
Rates.  As  specified  in  §  275.3(c),  FNS 
will  validate  all  States'  reported  error 
rates  through  rereviewing  a  sample  of 
each  State’s  QC  sample  and  ensuring 
that  each  State’s  sampling,  estimation 
and  data  management  procedures  are 
correct. 
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(1)  FNS  will  adjust  States'  reported 
error  rates  through  findings  of 
rereviewed  cases.  This  adjusted  error 
rate  will  then  become  the  State’s  official 
error  rate  for  use  in  the  liability 
determination. 

(ii)  If  FNS  determines  that  a  State  has 
sampled  incorrectly,  estimated 
improperly,  or  has  deficiencies  in  its  QC 
data  management  system,  FNS  will 
correct  the  State’s  reported  error  rate 
based  upon  a  correction  to  that  aspect 
of  the  State’s  QC  system  which  is 
deficient.  If  FNS  cannot  accurately 
correct  the  State’s  deficiency,  FNS  will 
assign  the  State  an  error  rate  based 
upon  the  best  information  available. 

This  assigned  error  rate  will  then  be 
used  in  the  above  described  liability 
determination. 

(iii)  Should  a  State  fail  to  complete  95 
percent  of  its  required  sample  size  as 
required  by  §  275.11(f),  FNS  shall  either 
accept  the  State’s  reported  error  rate  (if 
it  is  determined  that  a  minimal  amount 
of  bias  has  been  introduced]  or  shall 
adjust  the  State’s  error  rate  by  assigning 
an  error  rate  equal  to  the  upper  limit  of 
the  confidence  interval  to  that  portion  of 
cases  between  the  State’s  completion 
rate  and  100  percent,  and  recalculate  the 
State’s  error  rate. 

(iv)  When  a  State’s  reported  error 
rates  are  modified  through  assignment 
of  error  rates  by  FNS  as  described  in 
paragraph  (d}(6]  (ii)  and  (iii)  of  this 
section,  the  State’s  final  error  rate  shall 
continue  to  be  subject  to  adjustment  as 
described  in  paragraph  (d)(6](i]  of  this 
section. 

***** 

(Pub.  L.  95-113, 91  Stat.  958  (7  U.S.C.  2011- 
2027),  as  amended  by  Pub.L.  96-249, 94  Stat. 
364-365,  May  26, 1980) 

PART  277— PAYMENT  OF  CERTAIN 
ADMINISTRATIVE  COSTS  OF  STATE 
AGENCIES 

(8)  Section  277.4(b]  is  amended  by 
renumbering  paragraph  (b)(5]  as  (b](8], 
modifying  paragraph  (b](2],  and  adding 
paragraphs  (b)(5],  (6),  and  (7)  to  read.as 
follows: 

§277.4  Funding. 

Federal  reimbursement  rate.  *  *  * 

(1)  *  *  * 

(2)  For  the  period  beginning  October  1, 
1978,  a  State  agency’s  federally-funded 
share  of  Food  Stamp  Program 
administrative  costs  shall  be  increased 
to  60  percent  when  the  State’s 
cumulative  allotment  error  rate  is  less 
than  5  percent:  provided  that  the  State’s 
negative  case  error  rate  is  less  than  the 
national  weighted  mean  negative  case 
error  rate  for  the  period  of  enhanced 
funding. 


(3)  *  *  * 

*  *  * 

(5)  For  the  period  beginning  October  1, 
1980,  a  State  agency’s  federally-funded 
share  of  Food  Stamp  Program 
administrative  costs  shall  be  increased 
to  65  percent  when  that  State  meets  the 
standards  contained  in  §  275.25(c](2](i]. 

(6)  For  the  period  beginning  October  1, 
1980,  a  State  agency’s  federally-funded 
share  of  Food  Stamp  Program 
administrative  costs  shall  be  increased 
to  60  percent  when  the  State  meets  the 
standards  contained  in  §  275.25(c](2)(ii). 

(7)  For  the  period  beginning  October  1, 
1980,  a  State  agency  which  meets  the 
standards  of  §  275.25(c](2)(iii]  shall  be 
eligible  for  55  percent  federal  funding  for 
allowable  program  charges. 
***** 

(Pub.  L.  95-113,  91  Stat.  958  (7  U.S.C.  2011- 
2027),  as  amended  by  Pub.  L.  96-249,  94  Stat. 
364-365,  May  26, 1980] 

[Catalog  of  Federal  Domestic  Programs  No. 
10.551,  Food  Stamps] 

Dated:  September  30, 1980. 

Carol  Tucker  Foreman, 

Assistant  Secretary. 

[FR  Doc.  80-30713  Filed  10-2-80: 8:45  am] 
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